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  1 P R O C E E D I  N G S

  2 *  *  *

  3 DIRECTOR ASHLEY:   Good morn ing ,  everyone.   

  4 Thank  you very  much for  be ing here th is  morn ing .   

  5 Le t 's  get  s tar ted.   I 'd  l i ke  to  welcome  

  6 you to  the  ora l  proceed ing concern ing  the Not ice  of  

  7 Supplementa l  Proposed Rulemaking regard ing  the  

  8 amendment  o f  T i t le  20,  Chapter  5 ,  Ar t ic le  12,  

  9 spec i f ica l ly  R20-5-1201,  1202,  1205,  1206,  1208,  1209,  

 10 1210,  1211,  1213 and 1218.

 11 My name is  James Ashley.   I 'm the D i rec tor   

 12 of  the Indust r ia l  Commiss ion .   Jo in ing me th is  m orn ing 

 13 is  Jonathan Hauer ,  he 's  our  Ass is tant  Chie f  Coun sel .   

 14 Steve  Welker  i s  our  Di rector  o f  the Depar tment  o f   

 15 Labor .  L isa Padget  is  our  Invest igat ion Superv is or  in  

 16 the  Labor  Depar tment ,  and Cour tney Hayden is  ou r  

 17 Program and Pro ject  Spec ia l i s t  in  the  Labor  Depa r tment .

 18 By way of  a  shor t  summary,  Ar izona vote rs  

 19 approved Propos i t ion 206,  the Fai r  Wages and Hea l thy 

 20 Fami l ies  Act  in  November  o f  2016.   The Act  estab l ished  

 21 a new State min imum wage ef fect ive January  1st ,  2017,  

 22 and ent i t led employees to  accrue earned pa id  s ic k  t ime 

 23 ef fec t ive Ju ly  1st ,  2017.

 24 The Act  author izes the Indust r ia l  

 25 Commiss ion  of  Ar izona to  enforce and implement  b oth    
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  1 the Act 's  min imum wage and earned pa id  s ick  t ime  

  2 prov is ions  and promulga te regula t ions  cons is ten t  wi th  

  3 the a r t ic les .   

  4 In  the earned pa id  s ick  t ime contex t ,  the 

  5 Act  p rov ides that  the Commiss ion shal l  be author ized   

  6 to  coord inate implementat ion  and enfo rcement  o f  Ar t ic le   

  7 8.1 earned pa id  s ick  t ime and sha l l  p romulgate 

  8 appropr ia te  gu ide l ines or  regula t ions  for  such p urposes.

  9 Current ly ,  the ru les in  Ar t ic le  12 

 10 implemented in  2007 af ter  the re ferendum that  c r eated 

 11 the Ar izona Min imum Wage Act  addressed on ly  thos e 

 12 procedures  re la ted to  the en forcement  and  

 13 implementa t ion  of  m in imum wage law.   

 14 Because the Commiss ion is  now sta tu tor i ly  

 15 tasked wi th  implement ing,  en forc ing and regula t i ng the 

 16 Act 's  earned pa id  s ick  t ime prov is ions,  the Comm iss ion 

 17 is  propos ing to  amend ex is t ing ru les in  Ar t ic le  12 to   

 18 be cons is tent  wi th  the Act 's  new prov is ions.   

 19 On May 5th,  2017,  the  Commiss ion publ ished 

 20 a Not ice o f  Proposed Ru lemak ing in  the Ar izona 

 21 Admin is t ra t ive  Regis ter  a t  Volume 23,  Issue 18,  

 22 beginn ing on Page 1019;  and on June 5 th,  2017,  t he 

 23 Commiss ion  he ld  an ora l  proceeding to  hear  your   

 24 comments concern ing  the  proposed ru les.   

 25 Your  feedback has been inva luable  dur ing 
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  1 th is  process and has enabled  us to  be t ter  unders tand  

  2 our  s takeholders '  needs  and concerns.  

  3 Af ter  rev iew ing your  ora l  and wr i t ten 

  4 comments and in  the  in terest  o f  fur ther  c lar i fy i ng the 

  5 Act ,  the Commiss ion  pub l ished a Not ice of  Supple menta l  

  6 Proposed Rulemaking  on Ju ly  7 th ,  2017,  in  the Ar izona 

  7 Admin is t ra t ive  Regis ter  a t  Volume 23,  Issue 27,  

  8 beginn ing on Page 1799.   

  9 Jonathan Hauer  w i l l  now prov ide a synopsis  

 10 of  the ru lemak ing changes found in  the supplemen ta l  

 11 proposal .

 12 MR. HAUER:  Thank you ,  Di recto r ,  and good 

 13 morn ing.   

 14 To re i terate  the  Di rector ' s  s ta tements ,  

 15 your  feedback has been ext remely  he lp fu l  as  we s et  out  

 16 to c lar i fy  the  Act .   To  address your  comments,  w e have 

 17 proposed the fo l low ing new substant ive changes t o  

 18 Ar t ic le  12 :   

 19 Star t ing wi th  Ru le 1202,  we amended the  

 20 preamble to  apply  def in i t ions found in  the  Act  t o  

 21 Ar t ic le  12  and apply  the def in i t ions in  Ar t ic le  12 to  

 22 the Act .   

 23 We added the  fo l lowing def in i t ions:   The 

 24 amount  o f  earned pa id  s ick  t ime avai lab le  to  the  

 25 employee,  amount  o f  earned pa id  s ick  t ime taken by    
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  1 the employee to  date in  the year ,  amount  o f  pay  the  

  2 employee has rece ived as earned pa id  s ick  t ime,  the  

  3 employee 's  regular  paycheck,  equiva lent  pa id  t im e o f f ,  

  4 heal th  care profess iona l ,  and the  smal lest  incre ment  

  5 that  the employer 's  payro l l  system uses to  accou nt  for  

  6 absences o r  o ther  use o f  - -  or  use,  sor ry ,  o f  o t her  

  7 t ime.   

  8 We a lso  amended and reorganized the  

  9 def in i t ion  of  "same hour ly  ra te"  as fo l lows:   F i rs t ,    

 10 we modi f ied methods  for  dete rmin ing same hour ly  ra te    

 11 to resu l t  in  hour ly  ra tes,  not  lump sums.   

 12 Second,  we added a re ference to  min imum 

 13 wage in  each method of  determin ing same hour ly  r a te .   

 14 Th i rd ,  we amended the  method for  

 15 determin ing same hour ly  ra te  per  sa la r ied employ ees ;  

 16 and,  four th ,  we mod i f ied and added an  opt ion fo r  

 17 determin ing same hour ly  ra te  for  commiss ion,  p ie ce   

 18 rate or  fee-per-serv ice  employees .   

 19 Ru le 1205,  we de le ted  a re ference to  

 20 "c i rcumstances"  and  rep laced that  wi th  "economic  

 21 rea l i t ies . "   

 22 Ru le 1206 changed the  sect ion t i t le  to  

 23 ref lec t  the addi t ion of  a  f ront  load ing concept  and  

 24 added subsect ions concern ing  the ef fect  o f  f ron t   

 25 loading earned pa id  s ix  t ime on accrua l  and car r y  over .   
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  1 We added a method for  f ron t  load ing  earned 

  2 paid  s ick  t ime for  par t ia l  year  employees and em ployees 

  3 who are h i red af ter  the  f i rs t  o f  the employer 's  year ,  

  4 added re fe rences to  an employer 's  ab i l i ty  to  per mi t  

  5 greater  car ry  over  than  that  requ i red  by s ta tu te  and 

  6 amended subsec t ion H(3) ,  which is  now I (3) ,  to   

  7 re ference usage l im i ts  in  addi t ion to  usage r igh ts .   

  8 In  Rule  1210 we added a re ference to   

  9 A.R.S.  23-381 in  Subsec t ion (B) .   Tha t  re ference s 

 10 col lec t ive  bargain ing agreements .   We dele ted B( 13)    

 11 and   B(14)  and rep laced them wi th  B(13)  through  B(16) .   

 12 These changes accompl ished the fo l low ing:   

 13 Fi rs t ,  they brought  the ru les '   

 14 recordkeep ing requi rements  in  l ine wi th  A.R.S.    

 15 23-375 's  not ice requi rements .   

 16 Second,  they  added a requi rement  that  

 17 employers  main ta in  records concern ing  employer  - -   

 18 sorry ,  employees '  earned pa id  s ick  t ime ba lances  and,  

 19 th i rd ,  they de f ined  the  phrase " the employee 's  e arned 

 20 paid s ick  t ime ba lance. "   And,  f ina l l y ,  we amend ed 

 21 Subsect ion  C(1)   to  re ference the  changes to  B(1 3)     

 22 and B(14) .   

 23 Di recto r .   

 24 DIRECTOR ASHLEY:   Thank you,  Jon.   

 25 I  jus t  want  to  re i terate  and show our  
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  1 apprec ia t ion for  a l l  o f  your  invo lvement ,  be ing  par t    

  2 of  th is  publ ic  t ransparent  p rocess.   Th is  feedba ck is  

  3 very  va luable  and our  very  lengthy and robust  FA Qs,    

  4 not  to  ment ion  what  we ' re  do ing here wi th  the p r oposed 

  5 ru lemaking ,  that 's  grown because of  your  feedbac k.   

  6 So we just  wanted to ,  once  aga in,  thank   

  7 you very  much for  your  invo lvement  in  the proces s and 

  8 being  here  th is  morn ing .   

  9 We now welcome you to  present  your  ora l  

 10 comments regard ing supp lementa l  p roposed ru lemak ing   

 11 wi th  a  Not ice of  Supplementa l  Proposed Rulemakin g.  

 12 Those w ish ing to  speak may do so.   We   

 13 have a couple o f  s l ips  a l ready.   We have addi t io na l  

 14 s l ips  back  at  the tab le  wi th  Kara .   P lease  f i l l  out    

 15 the speaker  s l ips ,  and I  w i l l  ca l l  each speaker  who   

 16 wi l l  each have  f ive  minutes to  speak.   

 17 Al though the  ora l  proceeding w i l l  end   

 18 when ora l  comments have  conc luded,  wr i t ten  comme nts   

 19 wi l l  be accepted un t i l  5 :00 p.m.  today at  which  t ime  

 20 the publ ic  comment  per iod wi l l  c lose.   

 21 The Commiss ion w i l l  carefu l ly  cons ider  a l l  

 22 wr i t ten comments,  a long  wi th  your  ora l  comments  today.   

 23 The Commiss ion  wi l l  d iscuss and take act ion on 

 24 supplementa l  p roposed ru les a t  a  regu lar  publ ic  meet ing 

 25 of  the Commiss ion.   

VERBATIM REPORTING
602.254.0077 8



  1 Please keep in  mind that  th is  ora l  

  2 proceeding  is  for  the Commiss ion to  rece ive pub l ic  

  3 comment  on  the  supp lementa l  proposed ru lemaking ,  no t    

  4 on the prov is ions o f  the Fai r  Wages and Heal thy   

  5 Fami l ies  Act  o r  the  wisdom o f  the  Act .   

  6 I f  you have spec i f ic  quest ions  regard ing 

  7 the Act ,  the Commiss ion  has posted,  as I  ment ion ed,     

  8 an ex tens ive l is t  o f  FAQs on  the webs i te  address ing  

  9 common quest ions about  the Act  and the proposed ru les.   

 10 In  the event  tha t  the  FAQs do not  answer  

 11 your  quest ions ,  we would inv i te  you to  submi t  qu est ions 

 12 di rec t ly  to  Steve Welker ,  the Di recto r  o f  our  La bor  

 13 Depar tment .   Mr .  Welker 's  emai l  address and phon e  

 14 number  are  ava i lab le  on  the Commiss ion 's  websi te ;      

 15 and w i th  that  we now open the f loor  to  pub l ic  co mment ,     

 16 and we wi l l  beg in  w i th  Pat  P layman.

 17 MS. PLAYMAN:   You know,  I  probably  don ' t  

 18 have comment  as much as  a quest ion.   So you k ind  of  

 19 def ined the quest ions re la t i ve to  the  in te rpreta t ion   

 20 of  the laws is  rea l ly  more what  I  have,  and I  do n ' t   

 21 know that  th is  is  the forum for  that .

 22 DIRECTOR ASHLEY:   I f  th is  is  re la ted to   

 23 the ru lemaking ,  we 'd  be  - -  we 'd  be happy to  hear  your  

 24 thoughts  and input  even a comment  on that  or  a  q ues t ion.   

 25 MS. PLAYMAN:   I t ' s  rea l ly  more  about  the 
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  1 record keeping  and what  we ' re  requi red to  repor t  on  

  2 paycheck s tubs  as opposed to  even our  payro l l  re cords  

  3 in  f ract ions o f  hours .   

  4 So we've had mul t ip le  in te rpre tat ions,    

  5 one hour  for  every  30 hours worked.   I f  you pay  once    

  6 a week,  as  an example,  on the f i r s t  week do you  make 

  7 only  one hour  ava i lab le  to  your  employees and wa i t   

  8 unt i l  they 've earned another  twenty  hours  or  ano ther  

  9 hour  o f  pa id  s ick  leave  befo re record ing them?  

 10 DIRECTOR ASHLEY:   We'd be happy to  address 

 11 that  to  the ex tent  we can at  th is  po in t  and then  

 12 personal ly  fo l low up wi th  you wi th  addi t iona l  de ta i ls .

 13 MS. PLAYMAN:   That  would be great .

 14 MR. HAUER:  As yet ,  we haven ' t  formal ly  

 15 answered that  quest ion.   

 16 MS. PLAYMAN:   Okay.

 17 MR. HAUER:  I t ' s  a  good quest ion.   

 18 The s ta tue requi res that  earned pa id  s ick  

 19 t ime be ava i lab le  as i t  is  accrued or  be ab le  to  be   

 20 used as i t  is  accrued,  which  would suggest  that  once  

 21 you have an hour  i t ' s  now usable.

 22 MS. PLAYMAN:   Uh-huh.

 23 MR. HAUER:  But  I  th ink i t  makes sense to  

 24 inc lude in  our  FAQs maybe a more formal  answer  t o  your  

 25 quest ion.   So why don ' t  we ta lk  a f ter  and see i f  we    
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  1 can get  more in format ion f rom you and then  forma l ize    

  2 a response.   

  3 MS.  PLAYMAN:   That  would be wonder fu l .

  4 DIRECTOR ASHLEY:   Thank you.   

  5 Stan ley  Lubin.

  6 MR LUBIN:   Yes,  my comments are 

  7 d i rec ted to  the quest ion of  how to  deal  wi th  

  8 co l lec t ive  bargain ing agreements  when you have 

  9 a l ternate labor .   

 10 For  example,  in  the const ruct ion 

 11 indus t ry  and a lso in  the convent ion indust ry  whe re 

 12 you have people work ing  for  one employer  for  a  f ew 

 13 days or  a  few months at  a  t ime or  even somet imes  in  

 14 convent ion  and s tag ing for  a  few hours a t  a  t ime  and 

 15 then they go on to  another  employer ,  they may be  

 16 unemployed for  a  week,  they go on  to  a  th i rd  

 17 employer  o r  a  four th .   

 18 They never  rea l l y  accumula te enough 

 19 hours  wi th  an employer  - -  w i th  one employer  to  b e 

 20 able to  use them before  they ' re  gone.   For  examp le,  

 21 i f  you work a  week or  two fo r  one  employer ,  you  

 22 might  work ,  say,  60  hours.   You ' l l  p ick  up  two h ours 

 23 of  t ime.   You then go on to  work for  the th i rd  

 24 employer  and you need the t ime.   You can ' t  use i t  

 25 because the f i rs t  o r  second employer  owes i t  to  you ,  
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  1 at  least  for  a  per iod o f  t ime thereaf ter ,  but  th e 

  2 th i rd  employer  you haven ' t  bu i l t  up the t ime ye t .   

  3 So what  I  would l ike to  propose is  

  4 that ,  for  example,  that  - -  i f  you  cou ld  pu t  th is  in  

  5 your  ru les  somewhere,  that  they be a l lowed to  

  6 accumulate  these hours in  a  t rust  fund of  sor ts .   

  7 The bu i ld ing  t rades,  for  example,  have 

  8 t rust  funds fo r  hea l thcare and the employers  don ate  

  9 money  in to  the  t rus t  fund based on the hours o f  work 

 10 that  an ind iv idual  works under  the Co l lec t ive 

 11 Barga in ing  Agreement .   

 12 Then when the employee is  i l l ,  they  can  

 13 use that  t ime,  use i t  and be  pa id  back out  o f  th e 

 14 t rust  fund  and the employers  are cred i ted for  th e 

 15 usage.   The - -  th is  is  a  work ing system that 's  b een 

 16 work ing fo r  more than s ix  decades  and adding th i s  to  

 17 i t  would be a lmost  a  non-expense.   

 18 What  can happen,  for  example,  is  i f  

 19 somebody is  work ing  for  me for  two weeks,  I  w i l l  owe 

 20 them two hours ,  perhaps .   I f  I 'm assuming they w ork  

 21 60 hours,  I  w i l l  owe them two hours.   Now,  that  - -  I  

 22 would  then  donate the money - -  or  con t r ibu te the  

 23 money to  the t rust  fund  to  pay fo r  the two hours .   

 24 The t rustees would ho ld  that  money.   Then i f  tha t  

 25 employee gets  i l l  l a ter  on that  year ,  they  can t ap 
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  1 in to  i t .   

  2 The a l ternat ive,  o f  course ,  is  they  can  

  3 opt  out  o f  the  system under  the co l lec t ive  

  4 barga in ing  ru les,  but  they may no t  want  to  be op t  

  5 out .   There are go ing to  be t imes  when they ' re  

  6 work ing wi thou t  a  cont ract .   There wi l l  be  t imes  

  7 when they ' re  work ing wi th  one tha t  op ts  ou t .   Th ere  

  8 wi l l  be t imes when they ' re  work ing wi th  one tha t  

  9 does not  opt  out ,  and a l l  these th ings can  be 

 10 handled by  the  t rus t  fund.   

 11 I t 's  k ind of  l ike  a  g lor i f ied payro l l  

 12 serv ice that  now ex is ts  - -  you know,  that  many 

 13 employers  use to  make the i r  payro l l ,  and I  th ink  i t  

 14 might  be a  good idea to  put  them in to  the ru les  a t  

 15 the appropr ia te  spo t  so  that  th is  can  be done.   I 'd  

 16 be more than happy to  work w i th  somebody in  your  

 17 depar tment  to  he lp  draf t  tha t .

 18 In  the enter ta inment  indus t ry ,  o ther  

 19 than,  for  example,  employees  of  the opera,  the 

 20 bal le t  and  symphony ,  wh ich a re long- term employe rs ,  

 21 the same th ing  happens except  they ' re  work ing fo r  

 22 even shor ter  per iods fo r  a  g iven employer  and 

 23 they ' re  go ing in  and ou t  wi th  the  same employer  

 24 f requent ly ;  and,  again ,  they  don ' t  have a chance  to  

 25 accumulate  the  t ime before they ' re  work ing  
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  1 e lsewhere.   

  2 In  addi t ion,  they wou ld lose because of  

  3 the def in i t ion  of  who is  covered and what  k ind o f  

  4 serv ices can be used - -  that  the t ime s ick  could  be  

  5 used for ,  they  would lose that  i f  they were not  ab le  

  6 to  accumulate i t  f rom a  group of  employers  toge t her .   

  7 Obvious ly ,  the employers  and the un ions  

  8 would  have  to  agree ,  and tha t 's  someth ing that  t hey  

  9 could  negot ia te  over  over  t ime;  but  i f  they ' re  n ot  

 10 in  the ru les,  they can ' t  do i t .   So I  would sugg est  

 11 that  th is  be done.

 12 MR. HAUER:  I f  I  may respond,  i t ' s  an 

 13 in terest ing concept .   Two thoughts  occur  to  me.   

 14 Fi rs t ,  we v iew the - -  the Act  as a  min imum.  

 15 Employers  are a lways we lcome to  o f fer  more  gener ous  

 16 pol ic ies  than those  prescr ibed by  the  Act .   So t hough  

 17 i t  would not  in i t ia l ly ,  you know,  absent  a  ru le  be 

 18 requi red,  employers  cou ld  cer ta in ly  agree to  do  

 19 someth ing l ike  th is ,  even i f  the Act  doesn ' t  req ui re   

 20 i t .   So that 's  s t i l l  an  opt ion.   

 21 The res t ,  the idea of  a  t rust  fund between 

 22 employers ,  there 's  a  - -  there 's  a  concept  that  w e 've 

 23 recognized  in  the FAQs regard ing commonal i ty ,  bu t  I 'm 

 24 not  sure that  addresses  what  you ' re  ta lk ing abou t .      

 25 In o ther  words ,  they wouldn ' t  have common owners h ip   
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  1 between these employers .   

  2 So I  - -  I  th ink perhaps at  th is  po in t  the 

  3 best  th ing  to  do would be to  take  someth ing l ike  that  

  4 under  adver t isement  and  look  at  our  opt ions and d iscuss 

  5 i t  fu r ther .

  6 MR. LUBIN:   I  have no  quar re l  w i th  

  7 that .   I  th ink  i t  needs  some d iscuss ion.   The po in t  

  8 being  that  the  employers  wi l l  be re luctant  to  do  

  9 th is  because - -  absent  some k ind of  s ta tement  in  the 

 10 ru les  or  gu ide l ines  author iz ing i t ,  because what  

 11 they ' re  te l l ing us now is  that  they fee l  that  th ey 

 12 would  be v io la t ing the ru les ,  the  law,  i f  they,  

 13 bas ica l ly ,  put  the responsib i l i ty  o f  th is  on to  the  

 14 t rust  fund  tha t  they don ' t  have to ta l  cont ro l  ov er .

 15 MR. HAUER:  In  o ther  words ,  they ' re  - -  

 16 they ' re  g iv ing  up the i r  - -  the i r  record keeping  

 17 requi rements  and handing them of f  to  another  emp loyer  

 18 v ia  th is  t rust  fund?  

 19 MR. LUBIN:   I t  would be the t rust  fund,  

 20 which  is  cont ro l led  by - -

 21 MR. HAUER:  Righ t .   

 22 MR. LUBIN:   - -  both un ion and employer  

 23 representa t ives together  or  jo in t ly  under  federa l  

 24 law and i t ' s  p ret ty  heavy regula ted.

 25 MR. HAUER:  Righ t .   
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  1 MR. LUBIN:   But  the employers  are 

  2 say ing to  us,  "Wai t ,  I  have the duty  o f  ma inta in ing  

  3 these  records.   I  cannot  - -  and I  have the  duty  o f  

  4 making the  payments .   I  cannot  de lega te that  to  

  5 somebody that  I  don ' t  have cont ro l  over . "   

  6 A payro l l  se rv ice tha t  I  use,  I  have a 

  7 cont ract  w i th ,  they ' re  my agent .

  8 MR. HAUER:  Uh-huh.

  9 MR. LUBIN:   Th is  is  an agent  w i th  a  

 10 group of  us and i t  makes some changes .   So  they ' re  a  

 11 l i t t l e  re luctant  to  go forward wi th  i t ,  wh ich i s  

 12 caus ing some o f  the  un ions now af ter  end o f  

 13 cont racts  opt ing ou t  f rom the sys tem,  which is  

 14 bas ica l ly  depr iv ing  the  membersh ip  o f  the r ight  to  

 15 use the s ick  t ime dur ing per iods of  t ime when th ey 

 16 might  need i t .

 17 MR. HAUER:  Righ t .   

 18 MR. LUBIN:   So - -  and  I  don ' t  th ink  tha t  

 19 that  was the in tent  o f  the d raf te rs  to  - -  to  exc lude 

 20 people f rom i t .   I  th ink they wou ld l ike i t ,  as  you   

 21 say,  as a  min imum and then a l low th is  to  be done .   I t   

 22 would  be par t  o f  what  they a l ready have,  but  i t  wou ld 

 23 broaden ou t  the terms o f  use  and make i t  a  l i t t l e  b i t  

 24 eas ie r  regard ing the record keeping and - -  and 

 25 every th ing  e lse.
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  1 MR. HAUER:  That 's  a  very  in te rest ing 

  2 concept .

  3 MR. LUBIN:   I t  would cost  the 

  4 ind iv idual  employers  no t  one  penny more because,  in  

  5 ef fec t ,  they ' re  pay ing - -  they ' re  a l l  pay ing the  

  6 same rate  anyway,  and as a resu l t  i f  they ' re  

  7 bas ica l ly  a l lowed to  do  i t  th is  way they would b e 

  8 cred i ted for  the t ime that  would be used by the  

  9 employee,  would bas ica l ly  reduce what  each  emplo yer  

 10 owes.

 11 MR. HAUER:  I  th ink i t ' s  a  very   

 12 in terest ing concept .   Unfor tunate ly ,  we don ' t  ha ve a  

 13 lo t  o f  in format ion about  the  in tent  o f  381  and w hether  

 14 that  was in tended to  g ive un ions a to ta l  out  i f  they 

 15 haven ' t  - -  I  mean,  on i ts  face,  i t  seems l ike th at  is  

 16 what  381 suggests ,  is  that  i f  you  have waived th e r ight  

 17 to earned pa id  s ick  t ime requi rements  v ia  Col lec t ive 

 18 Barga in ing  Agreement  - -  

 19 MR. LUBIN:   Sure .

 20 MR. HAUER:  - -  then you ' re  no longer  

 21 requi red to  ab ide by the Act  in  that  - -  in  that  way .   

 22 A very  in terest ing concept .   I  th ink we 

 23 have to  d iscuss i t  fur ther .

 24 MR. LUBIN:   I 'd  be more than happy to  

 25 meet  wi th  you,  i f  you w ish.
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  1 DIRECTOR ASHLEY:   Mr .  Lubin ,  thank you  

  2 very  much.   We look  forward to  cont inu ing th is  

  3 conversat ion,  de lv ing a  l i t t le  deeper  in to  the    

  4 deta i ls ,  work ing wi th  both our  Legal  Div is ion an d     

  5 our  Labor  Div is ion on th is .

  6 MR. LUBIN:   Sure .

  7 DIRECTOR ASHLEY:   Thank you.   

  8 Denise Blommel .   

  9 MS.  BLOMMEL:   Good morn ing .   Thank you 

 10 very  much.   Can I  jus t  s i t  here and - -   

 11 DIRECTOR ASHLEY:   Fee l  f ree.

 12 MS. BLOMMEL:   That 's  okay?   Very  good,  

 13 thank  you.

 14 Fi rs t  o f  a l l ,  thank you very  much for  

 15 the changes that  have been made in  the supplemen ta l  

 16 ru lemaking .   I  apprec ia te  that ,  and I  not i ced in  

 17 your  updated FAQs that  you had addressed one of  the  

 18 issues tha t  I  ra ised deal ing  wi th  the  documenta t ion  

 19 of  pa id  s ick  t ime as i t  re la tes to  the Amer icans  

 20 wi th  Disab i l i t ies  Act  and the Fami ly  Medica l  Lea ve 

 21 Act ,  both federa l  law,  and I  th ink they ' re  on Pa ge 

 22 33 of  your  FAQs you  address that .

 23 I  am st i l l ,  however ,  concerned and my 

 24 wr i t ten comments address th is ,  about  Workers '  

 25 Compensat ion.   I f  an employee is  o f f  work  for  tw o 
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  1 days due to  an  indust r ia l  in jury  and re turns to  an 

  2 employer ,  that  employee,  I  th ink,  needs to  be ab le  

  3 - -  and the  employer  needs to  be ab le  to  ask the  

  4 employee for  a  re lease to  re turn back  to  work,  

  5 par t i cu lar ly  i f  there were an indust r ia l  in jury  tha t  

  6 in ter fered  wi th  the  person 's  ab i l i ty  to  work.

  7 Moreover ,  the phys ic ian - -  the  Workers '  

  8 Compensat ion phys ic ian may have ass igned l ight  d uty  

  9 in  wh ich case the employer  i s  requi red to  take a  

 10 look at  that .   

 11 So the th ing  is  is  that  I  th ink the  

 12 ru les  shou ld address th is  par t icu lar  s i tua t ion s o 

 13 that  employers  and employees  are not  confused.

 14 MR. HAUER:  That  - -  you ' re  spo t  on.      

 15 I t 's  an area o f  - -  o f  the law tha t  does need to  be 

 16 addressed.    What  we ' re  look ing a t  r ight  now is    

 17 whether  23-379(B) ,  which d iscusses conf l ic t  o f        

 18 laws - -  ac tua l ly ,  (A)  d iscusses federa l  laws,  (B )  

 19 discusses other  laws that  ex tend other  pro tect io ns     

 20 to employees,  whether  that  i s  the  carve-ou t  tha t  g ives 

 21 us - -  or  g ives  employers  the  ab i l i ty  to  look at  med ica l  

 22 documents  under  those c i rcumstances,  and I  th ink  we 

 23 should have an  answer  on tha t  one  for  you soon.   

 24 So I  apprec ia te  you br ing ing i t  to  our  

 25 at ten t ion.   I t ' s  a  very  impor tant  po in t .
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  1 MS.  BLOMMEL:   Good.   Thank  you  so much.   

  2 That 's  a l l  I  have.

  3 DIRECTOR ASHLEY:   Thank you very  much.   

  4 I t  looks l ike we have  one more  s l ip .   

  5 Just  a  reminder ,  i f  anyone would l ike  to  make a  

  6 comment  or  ask  a quest ion regard ing the proposed  

  7 ru les ,  p lease f i l l  out  a  Request  To Speak s l ip ,  and  

  8 Kara has those  in  the back o f  the  room.

  9 Our  nex t  speaker  is  Beth Cal l .

 10 MS. CALL:   Thank  you.   I  have severa l  

 11 quest ions seek ing c lar i ty  on  implementat ion of  t he 

 12 requi rements  that  I  do not  be l ieve have been 

 13 addressed,  a t  least  to  the leve l  that  my c l ients  are 

 14 look ing fo r ,  e i ther  in  the FAQs or  in  the 

 15 supplementa l  ru lemaking .

 16 So te l l  me i f  th is  is  not  the r ight  

 17 place  to  k ind of  go  in to  some of  them and I 'd  be  

 18 happy  to  have conversat ions af ter  or  submi t  

 19 quest ions,  but  i f  I  cou ld  k ind of  go ahead wi th   

 20 some of  them and then you guys can le t  me know.

 21 DIRECTOR ASHLEY:   That  wi l l  be  okay  for   

 22 the benef i t  o f  the fo lks  here.

 23 MS. CALL:   Okay.   Some of  them, maybe,  

 24 are easy for  you to  - -  to  answer  but  we ' re  look i ng 

 25 for  more def in i t ive  answers.   
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  1 So severa l  o f  my c l ients  have 

  2 h is to r ica l ly  been o f fer ing more generous s ick  pa y to  

  3 the i r  employees in  the amount  o f  80 hours per  ye ar .   

  4 They f ind themselves in  a  s i tuat ion as of  Januar y 1  

  5 where  they 've prov ided that  to  the i r  employees a nd 

  6 severa l  have used a l l  o f  i t  up be fore  Ju ly  1 .

  7 My read ing o f  the law and every th ing 

  8 that  you 've prov ided is  that  that  doesn ' t  mat te r ,  

  9 s tar t ing Ju ly  1  we need to  le t  employees begin t o  

 10 accrue.   So they ' re  go ing to  get  addi t iona l  t ime  fo r  

 11 th is  year ;  but  they ,  o f  course,  would  l ike  c lar i ty  

 12 on that  because i t ' s  a  cost ,  obv ious ly ,  to  them.

 13 MR. HAUER:  That  is  cor rec t .   That  

 14 in terpreta t ion  is  cor rect .   At  least  that  is  our  

 15 in terpreta t ion  of  the s ta tu te ,  that  accrua l  beg i ns   

 16 July  1 .   Th is  is  an  issue that  we exp lored  and - -  and 

 17 that  is  our  cur rent  in terpre tat ion,  and that 's  w hy we 

 18 of fered the prorat ing opt ion  for  the remainder  o f  th is  

 19 f i rs t  year .   I  th ink i t  lends add i t iona l  c redenc e to   

 20 i t .   

 21 Not  on ly  does i t  put  a l l  employees 

 22 hopefu l ly  on the same foot ing at  the beginn ing o f   

 23 the - -  the  ef fect ive per iod,  but  i t  a lso g ives  

 24 employers  who have been th is  generous  some re l ie f    

 25 a long  those l ines.
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  1 MS.  CALL:   Okay.   And a long those same 

  2 l ines ,  the  employers  f ind ing  themselves in  these  

  3 s i tua t ions ,  o f tent imes employees have  vaca t ion t ime 

  4 avai lab le  to  them.  So would  there be  concern w i th  

  5 conver t ing  vacat ion  t ime to  an equiva lent  pa id  t ime 

  6 of f  bucket  for  th is  shor t  per iod of  t ime even th ough 

  7 they p lan to  f ront  load  s ick  pay s tar t ing on Jan uary 

  8 1?  

  9 MR. HAUER:  So i f  I  unders tand  correct l y ,  

 10 you ' re  say ing i t ' s  a l ready - -  the  employee 's  a l r eady 

 11 accrued vacat ion t ime.   The employer  would  then  conver t  

 12 that  t ime to  earned pa id  s ick  t ime.   

 13 That 's  not  someth ing we've  addressed.      

 14 My - -  actua l ly ,  I  hes i ta te  to  g ive you my in i t ia l  

 15 response just  because we haven ' t  formal ly  addres sed   

 16 i t .   So le t 's  - -  le t 's  ta lk  more about  tha t  one  af ter .

 17 MS. CALL:   Okay,  ter r i f ic .   

 18 Another  ques t ion  that 's  come up - -  and 

 19 I  know tha t  you addressed th is ,  to  some ex tent ,  in  

 20 your  on-ca l l  FAQ, but  many o f  my c l ients  have ho ur ly  

 21 employees who work a  regular  schedule  as wel l  as  

 22 hav ing the  oppor tun i ty  to  work addi t iona l  t ime f or  

 23 over t ime purposes.   

 24 I f  they  - -  i f  an  employee s igns up for  

 25 over t ime work and is  scheduled fo r  that ,  i s  i t  
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  1 correct  to  in terpre t  your  FAQ to  say i f  they 've  

  2 a l ready been schedu led for  that  t ime,  they  can 

  3 a l locate the i r  s ick  - -  pa id  s ick  t ime to  that  

  4 t ime - -  

  5 MR. HAUER:  Correct .   

  6 MS.  CALL:   - -  even though i t ' s  outs ide 

  7 the i r  regu lar  schedule?   

  8 MR. HAUER:  Correct ,  i f  they - -  i f  they  - -  

  9 i f  they 've  been scheduled to  work ,  they can use  the  

 10 t ime.

 11 MS. CALL:   Okay.   And then  I  - -  I  have 

 12 one more quest ion,  and then I ' l l  le t  the next  pe rson 

 13 go ahead.   

 14 Many of  my c l ien ts  have po l ic ies  in  

 15 place  that  requi re  employees  to  use a l l  pa id  t im e 

 16 before they go  in to  unpaid t ime,  vaca t ion or  s ic k .   

 17 I  see  some language wi th in  the law,  as wel l  as  t he 

 18 supplementa l  ru lemaking ,  tha t  suggests  tha t  we c an ' t  

 19 requi re  employees to  a l locate Ar izona pa id  s ick  t ime 

 20 to t ime.   

 21 What  is  your  pos i t ion  on that ,  those 

 22 type of  po l ic ies  versus  the - -  you know,  the 

 23 language o f  the - -  o f  the law?  

 24 MR. HAUER:  That 's  another  one  that  we  

 25 have not  addressed v ia  FAQ - -  
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  1 MS.  CALL:   Okay.

  2 MR. HAUER:  - -  and i t ' s  a  grea t  quest ion.   

  3 Let 's  d iscuss that  one fur ther  and see i f  can - -  

  4 MS.  CALL:   Okay.

  5 MR. HAUER:  - -  address i t  in  the fu ture .

  6 DIRECTOR ASHLEY:   Okay,  le t 's  move on.   

  7 And as a reminder ,  you have a host  o f  

  8 content  exper ts  ava i lab le  to  a l l  o f  you on  a per sonal  

  9 bas is  in  both the Legal  and Labor  Div is ion  that  are   

 10 more than happy to  - -  to  have persona l  one-on-on e 

 11 conversat ions regard ing  a lo t  o f  the deta i ls  reg ard ing 

 12 the FAQs and then,  a lso ,  to  get  your  ins ight  and  input  

 13 to expand those.   

 14 Our  nex t  speaker  is  Pamela  Kings ley .

 15 MS. KINGSLEY:   Thank you.   I 'm an 

 16 at torney and I  represent  both employers  and 

 17 employees.   So  on the employer  draf t ing s ide of  i t ,  

 18 not  that  i t  rea l ly  mat ters  in  the  long run  in  te rms 

 19 of  appl ica t ion ,  but  I  read 372 a l i t t le  d i f feren t ly  

 20 than how perhaps the Commiss ion has read i t .   

 21 So where i t  says  "but  employees sha l l  

 22 not  be ent i t led to  accrue or  use more  than  40 ho urs  

 23 of  earned pa id  s ick  t ime per  year . . . "  jus t  s top  

 24 there ,  I  take i t  the Indust r ia l  Commiss ion  is  sa y ing 

 25 once you get  to  40 hours per  year ,  nobody 's  used  any 
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  1 t ime the f i rs t  year .   They 've jus t  kept  i t  r igh t  

  2 there .   Move in to  the second year ,  I 'm go ing to  

  3 f ront  load  the  second year .   So they don ' t  car ry  

  4 over  the f i rs t  40,  I  understand that  par t .   

  5 Le t 's  say they don ' t  f ront  load.   They 

  6 carry  over  the  40,  they  s t i l l  don ' t  use i t .   You r  

  7 in terpreta t ion ,  I  take i t ,  i s  the  nex t  year  they ' re  

  8 carry ing over  on ly  40.   My in terp reta t ion is  the y ' re  

  9 carry ing over  80,  they would  then  car ry  over  120  and 

 10 they would  con t inue  to  carry  over  because you ' re  

 11 able to  cap every  year ,  but  you s t i l l  have  that  

 12 year .   

 13 I  know i t  doesn ' t  mat ter  p ract ica l i ty ,  

 14 but  when you get  the p la in t i f f ' s  a t to rney who th en 

 15 comes in  - -  fo r  the  Indust r ia l  Commiss ion i t ' s  g o ing 

 16 to be  a win-win,  bu t  when the p la in t i f f ' s  a t torn ey 

 17 comes in  and s tar ts  to  p ick  i t  apar t ,  can I  have  a 

 18 l i t t l e  thought  in  terms of  the cons iderat ions th at  

 19 went  on to  say  that  "no"  they actua l l y  do jus t  c ap 

 20 at  40  and that 's  i t?   

 21 MR. HAUER:  Cer ta in ly ,  and  - -  so our  

 22 proposed ru les  - -  le t  me pu l l  up what  I 'm look in g for .   

 23 So our  proposed ru les  def ine - -  or   

 24 cons ider  that  the s ta tu te  is  bas ica l l y  say ing th at  you 

 25 can - -  I 'm t ry ing f ind the accrua l  requi rement .   
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  1 Okay,  that  you a re - -  you are ab le  to   

  2 carry  over  to  the fo l lowing year  earned pa id  s ic k     

  3 t ime subject  to  l im i ta t ions on usage;  and pursua nt      

  4 to  372(A)  and (B)  the l imi ta t ions  on usage are e i ther    

  5 at  24  or  40.   

  6 So that 's  the bas is  for  i t .   So tha t 's  the 

  7 bas is  for  our  analys is ,  that  you carry  forward w hat  you 

  8 can use in  the  current  year .

  9 MS.  KINGSLEY:   So any  t ime tha t  you  

 10 come in  and look at  record keeping,  the maximum 

 11 number  o f  hours  wou ld be 80 hours?  

 12 MR. HAUER:  Correct .   

 13 MS. KINGSLEY:   Ever?  

 14 MR. HAUER:  So i f  you  went  in to  the  second 

 15 year  and you would carry  forward 40,  you ' re  not  f ront  

 16 loading so  you  can accrue another  40,  get  up  to  80 .   

 17 MS. KINGSLEY:   Okay,  so - -

 18 MR. HAUER:  And then you can get  40  in   

 19 year  three .   

 20 MS. KINGSLEY:   And I  get  that  

 21 in terpreta t ion ,  I 'm jus t  not  sure  tha t  tha t 's  th e way   

 22 I  read the  s ta tu te .

 23 MR. HAUER:  Sure .

 24 MS. KINGSLEY:   Great  minds  d i f fer .

 25 MR. HAUER:  Wel l ,  I  th ink another  
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  1 cons iderat ion is  that  - -  wel l ,  two th ings.   

  2 In  any g iven  year  an employee can never  

  3 use more than 40 or  24 hours .   So  the  addi t iona l  

  4 t ime doesn ' t  get  them anywhere.

  5 MS.  KINGSLEY:   R ight .

  6 MR. HAUER:  Addi t iona l ly ,  there 's  no 

  7 prov is ion in  the s ta tu te  tha t  requi res payout  a t  

  8 separat ion .   So i f  you bank hundreds of  hours ,  t here 's  

  9 no addi t iona l  benef i t  to  i t .   

 10 So as you s ta ted  - -  o r  ment ioned in  your  

 11 quest ion,  you 'd  be accru ing hours  tha t  were use l ess ,  

 12 essent ia l l y ,  and - -  and  so what  we 'd  end up do in g i s  

 13 ding ing employers  on technica l i t i es  ra ther  than  actua l  

 14 benef i t .   I  th ink that ' s  prob lemat ic .

 15 MS. KINGSLEY:   I  had a cr imina l  defense  

 16 at torney teach  me c r imina l  law and he  ta lked abo ut  

 17 ( inaudib le . )  

 18 So you have an employee who works ten 

 19 hours  a  year  and leaves  every  seven months  and c omes 

 20 back every  seven months .   

 21 MR. HAUER:  Uh-huh.

 22 MS. KINGSLEY:   So he 's  not  earn ing any 

 23 more t ime,  but  u l t imate ly  a f ter  maybe a long per iod  

 24 of  t ime wi l l  have s tar ted to  bank  - -  w i l l  be ab l e  to  

 25 star t  to  use some o f  those addi t iona l  hours .   Th at ' s  
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  1 why - -  

  2 MR. HAUER:  Yeah.

  3 MS.  KINGSLEY:   Yeah.   I  mean,  we ge t  

  4 in to  the one rea l is t ic  vers ion,  but  s t i l l .   

  5 My other  th ing i s  - -  

  6 MR. HAUER:  Go ahead.

  7 MS.  KINGSLEY:   - -  anybody can use up - -  

  8 an employer  can use  - -  make a po l icy  that  says 

  9 anybody can use vacat ion t ime for  earned pa id  s i ck  

 10 t ime and anybody can use pa id  s ick  t ime fo r  vaca t ion 

 11 t ime.   

 12 Is  there any  res t r ic t ion on that  a t  

 13 al l ,  un less other  than you have to  t reat  that  

 14 vacat ion t ime under  k ind of  the same ru les  as ea rned 

 15 paid s ick  t ime?

 16 MR. HAUER:  Righ t .   I f  you  have a bucke t   

 17 of  t ime,  a  poo l  o f  t ime that  you 've des ignated a s 

 18 avai lab le  for  a l l  the uses and the same condi t io ns are 

 19 avai lab le  under  the  Act ,  they can  use  i t  for  wha tever  

 20 they want  to  use i t  for .   

 21 I f  they  accrue earned pa id    s ick  t ime in  

 22 th is  equiva len t  PTO poo l  and  use i t  for   vacat io n t ime,  

 23 you don ' t  have  to  g ive them addi t iona l  t ime is  r ea l ly  

 24 how that  works .

 25 MS. PLAYMAN:   Can I  make a  comment  on 
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  1 that?   

  2 (D iscuss ion of f  the record . )

  3 MS.  PLAYMAN:   I ' d  jus t  l ike  to  weigh in  

  4 on that  f rom a  record keeping ( inaudib le) ,  jus t  

  5 look ing fo rward to  a  po tent ia l  audi t  - -

  6 MR. HAUER:  Uh-huh.

  7 MS.  PLAYMAN:  - -  that  a  c l ient  might  be 

  8 put  through.   So would i t  be  the Commiss ion 's  

  9 recommendat ion  to  have - -  I  mean,  I 'm just  t ry in g to  

 10 f igure out  how you would look at  i t  i n  an audi t  

 11 s i tua t ion.   

 12 I f  you a l low your  employees to  use pa id  

 13 s ick  t ime for  vacat ion t ime or  personal  t ime or  

 14 whatever ,  is  i t  a  recommended bes t  pract ice to  h ave  

 15 some form of  documentat ion where the employee is  

 16 giv ing you  wr i t ten agreement  to  u t i l i z ing that  f or  

 17 personal  t ime so that  he doesn ' t  come back  to  th e 

 18 company say ing ,  "Gee you d idn ' t  p rov ide me enoug h o f  

 19 th is  protected  s ick  leave,"  for  the reasons you  l is t  

 20 in  the law?  

 21 MR. HAUER:  So i t ' s  an in teres t ing 

 22 quest ion.   I  don ' t  know - -  and I 'm no t  sure we c an    

 23 get  in to  th is  in  th is  forum whether  i t ' s  a  best   

 24 pract ice for  employers  to  requi re  tha t  employees   

 25 cer t i fy  a  spec i f ic  usage for  a  spec i f ic  absence.   
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  1 However  - -  and I  th ink the  Labor   

  2 Depar tment  here wou ld agree - -  i f  you  can,  as an  

  3 employer ,  re fe rence  a po l icy  that 's  been acknowl edged  

  4 by the employee tha t  exp la ins tha t  the t ime can  be   

  5 used for  any purpose under  the Ac t  or  the other  var ious 

  6 uses that  the employer  a l lows,  that  would probab ly  

  7 sat is fy  your  inqu i ry .   

  8 Does that  sound correct  to  you  guys?  

  9 DIRECTOR ASHLEY:   Cour tney?  

 10 MS. HAYDEN:  I  was go ing to  say jus t  to  

 11 boi l  i t  down to  the  most  s imple po in t  - -  

 12 MS. PLAYMAN:   Yes.

 13 MS. HAYDEN:  - -  as  an  invest igator ,  

 14 r ight ,  and  as someone who ge ts  ca l ls  f rom both 

 15 employers  and employers ,  the  more  an employee 

 16 understands what  they ' re  be ing prov ided and why ,  

 17 maybe the less  confused ca l l s  I  get .   So I  a lway s 

 18 say e r ror  on the s ide o f  the  employee understand ing  

 19 more.

 20 MR. HAUER:  You know,  when we come - -  when 

 21 i t  comes back to  best  p ract i ces,  an acknowledged  po l icy  

 22 is  a lways,  I  th ink,  go ing to  be he lp fu l  fo r  the  

 23 inves t igators .

 24 MS. PLAYMAN:   A l l  r ight ,  thank  you.

 25 DIRECTOR ASHLEY:   A l l  r igh t ,  le t 's  move   
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  1 on to  Shayna Balch.

  2 MS.  BALCH:  Hel lo .   Thanks  for  hav ing 

  3 th is  meet ing.   My co l leagues  back  here jus t  have  

  4 some genera l  quest ions regard ing in te rpretat ion    

  5 and k ind o f  where th ings are  go ing to  go f rom no w.   

  6 I  guess  my f i rs t  ques t ion is :   Do you 

  7 guys ant ic ipate any  add i t iona l  supplementa l  

  8 regulat ions regard ing th is  law?  

  9 DIRECTOR ASHLEY:   That  wi l l  be  taken    

 10 in to  cons idera t ion by the Commiss ioners ,  and we ' l l  

 11 evaluate the addi t iona l  comments and feedback we   

 12 receive and base i t  upon tha t .

 13 MS. BALCH:  Okay .   To  that  po in t ,  one 

 14 issue  that  a  lo t  o f  my c l ien ts  have been s t rugg l ing  

 15 wi th  is  regard ing usage of  s ick  leave ;  and  I  hav en ' t  

 16 rea l l y  seen any,  you know,  gu idance on tha t .   Th e 

 17 supplementa l  regula t ions are  s i lent  to  tha t  issu e,  

 18 as to  spec i f ica l ly  the issues of ,  you  know,  

 19 foreseeable,  unforeseeable leave,  what  type of  

 20 not ice employers  can rea l ly  ask o f  employees.   

 21 Speci f i ca l ly ,  in  look ing a t  the 

 22 language o f  the law - -  f l ip  to  i t  here - -  the la w 

 23 states tha t  employees shal l  make a reasonable e f for t  

 24 to schedule the use  of  earned pa id  s ick  t ime in  the  

 25 ef for t  not  to  d isrupt  the operat ions of  the 
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  1 employer ;  but ,  yet ,  what  a  " reasonable e f for t "  i s  i s  

  2 not  rea l ly  def ined.   

  3 I t 's  unc lear  as to  whether  or  not  an 

  4 employer  can have a  ru le ,  fo r  example ,  "You need  to  

  5 not i f y  us i f  i t ' s ,  l i ke ,  a  doctor 's  appoin tment  tha t  

  6 was schedu led three  weeks ago.   You need to  not i fy  

  7 us at  leas t  seven days in  advance so we can sche dule 

  8 th ings. "   

  9 My read ing i s  that  under  that  

 10 c i rcumstances,  i f  a  doc tor 's  appo intment  was 

 11 scheduled three weeks ear l ie r  and  an employer  we re 

 12 to deny i t  and  say,  "You d idn ' t  g ive us at  leas t  one 

 13 week not ice, "  that  they  could  actua l l y  be on the  

 14 hook for  re ta l ia t ion fo r  deny ing that  leave purs uant  

 15 to the ant i - re ta l ia t ion  prov is ion .   

 16 And,  s imi lar ly ,  w i th  unforeseeable 

 17 leave ,  there i s  a  sect ion in  there that  says i f  

 18 you ' re  go ing to  deny a request ,  then you need to  

 19 have a wr i t ten  po l i cy  in  p lace;  but ,  yet ,  there ' s  no 

 20 guidance for  recommendat ions  or  regula t ions on w hat  

 21 that  po l icy  would look l ike.   

 22 Are you  guys  go ing to  weigh in  on that  

 23 wi th  supplementa l  regula t ions?  

 24 MR. HAUER:  Wel l ,  we 've curren t ly   

 25 addressed that  in  some respect  v ia  the Frequent l y    
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  1 Asked Ques t ions.   

  2 Have you had an oppor tun i ty  to  look  at  

  3 those?  

  4 MS.  BALCH:  Yes,  but  I  th ink i t  s t i l l  

  5 leaves some lack of  c la r i ty .

  6 MR. HAUER:  Yeah,  the  - -  the Frequent ly  

  7 Asked Ques t ions addressed fo reseeable  and unfore seeable 

  8 leave  and k ind  of  what  we see these po l ic ies  loo k ing 

  9 l ike - -  

 10 MS. BALCH:  Uh-huh.

 11 MR. HAUER:  - -  but  they don ' t  get  as 

 12 granu lar  as you are  d iscuss ing - -  

 13 MS. BALCH:  Uh-huh.

 14 MR. HAUER:  - -  and the s ta tu tes don ' t  

 15 ei ther ,  as  we 've d iscussed.   

 16 MS. BALCH:  Yeah.

 17 MR. HAUER:  So I  th ink the  quest ion  - -  

 18 wel l ,  two ques t ions .   One,  can we prov ide addi t i ona l  

 19 guidance about  what  wr i t ten po l ic ies  should look  

 20 l ike?

 21 MS. BALCH:  Uh-huh.

 22 MR. HAUER:  Probably .   There may be  

 23 for thcoming gu idance.   

 24 Is  there a for thcoming regula t ion?  I 'd  

 25 defer  to  D i rec tor  Ashley.   I  th ink that 's  rea l l y  a  
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  1 quest ion to  the Commiss ioners  a t  th is  po in t .   

  2 MS.  BALCH:  Uh-huh.

  3 MR. HAUER:  However ,  we ' re  commit ted to  

  4 work ing wi th  our  s takeholders  to  make sure  they  get  

  5 the gu idance they need,  i f  we can  of fer  i t ,  so t hey  

  6 can act  wi th  some reasonable  understanding  of  wh at   

  7 our  invest igator  is  go ing to  look  for .

  8 MS.  BALCH:  Okay .

  9 DIRECTOR ASHLEY:   Thank you.

 10 Andrea Lovel l .   

 11 MS. LOVELL:   Thank you.   Thank  you a l l  

 12 for  hav ing  us.   I  j us t  had a  qu ick  quest ion.   We  

 13 have a lo t  o f  c l ien ts  who have Fami ly  and Medica l  

 14 Leave Act  po l i c ies  that  requ i re  employees who us e up 

 15 FMLA to  a lso use any pa id  t ime of f  they have acc rued 

 16 or  any vacat ions and those types of  leaves .   

 17 We wondered i f  you had a pos i t ion on 

 18 whether  the same could be made t rue o f  the  earne d 

 19 paid s ick  t ime?  

 20 MR. HAUER:  So in  our  FAQs we've addressed 

 21 th is  to  an  extent  where  we've re ferenced,  again ,  23-379 

 22 and sa id  that  the s ta tu te  says that  noth ing in  t he Act  

 23 is  in tended to  conf l ic t  w i th  federa l  law.   So i f   

 24 federa l  law permi ts  i t ,  then  we would  be on the  same 

 25 page.
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  1 MS.  LOVELL:   Okay,  thank you.

  2 DIRECTOR ASHLEY:   Thank you.   

  3 And our  las t  speaker  is  Lor i  H iguera.

  4 MS.  HIGUERA:   Hi .   Just  a  coup le 

  5 quest ions.   Wi th  regard  to  f ront  load ing,  I  don ' t  

  6 reca l l  see ing i t .   So what  i s  the  Commiss ion 's  

  7 pos i t ion on where an employer  f ront  loads the ea rned 

  8 paid  s ick  t ime?  Can i t  a lso  a l low employees to  cash 

  9 that  out ,  s imi lar  to  what  we do w i th  vacat ion o r  

 10 PTO, or  no t?  

 11 MR. HAUER:  So I  th ink th is  goes back to   

 12 an ear l ier  quest ion  and our  - -  our  pos i t ion is ,  aga in ,  

 13 that  the Act  p rov ides a  min imum for  earned pa id  s ick  

 14 t ime purposes.   

 15 So i f  an employer  wishes to  cash ou t  f ront  

 16 loaded earned pa id  s ick  t ime,  they cer ta in ly  can .   They 

 17 can a lways  pay  more  than they have to .   They can  of fer  

 18 more than they ' re  requi red to .   I  th ink that 's  t he best  

 19 answer .

 20 MS. HIGUERA:   Okay,  so jus t  - -  

 21 MR. HAUER:  Is  the quest ion whether  

 22 they ' re  requi red to  res tock them wi th  earned pa i d  

 23 s ick  t ime i f  a l l  - -  

 24 MS. HIGUERA:   No.   I  mean,  obv ious ly ,  

 25 i f  they cashed out  they ' re  not  us ing the unpaid  s ick  
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  1 t ime,  but  they  are go ing to  get  the va lue of  i t  and  

  2 use i t  for  some other  purpose.

  3 MR. HAUER:  Uh-huh.

  4 MS.  HIGUERA:   Don ' t  know i f  that  

  5 cont rad ic ts  the under ly ing purpose of  the law an d i f  

  6 that ' s  prob lemat ic  or  we,  you know,  don ' t  take t hat  

  7 paterna l is t ic  v iew and just  a l low employees to  d o 

  8 what  they wi l l?   

  9 MR. HAUER:  So our  v iew is  tha t  i f  an 

 10 employer 's  in terested in  f ront  load ing in  perpe t u i ty  

 11 each year  and every  year ,  then they ' re  bas ica l l y  

 12 accompl ish ing the carry  over  and accrua l  requi re ments    

 13 of  the Act  and  be ing more generous than the Act   

 14 requi res in  that  they ' re  g iv ing them t ime at  the  

 15 beginn ing.

 16 I f  they  wish  to  pay out  unused earned pa id  

 17 s ick  t ime at  the end of  a  year  and then f ront  lo ad i t   

 18 at  the beg inn ing of  the  fo l lowing  year ,  i t ' s  

 19 permiss ib le .

 20 MS HIGUERA:  I  guess - -  I 'm sorry ,  I 'm 

 21 probably  not  be ing c lear  enough.   

 22 So they  f ron t  load.   On January 1 ,  you 

 23 know,  they  have the i r  amount  o f  t ime,  and they a l low 

 24 the employee a t  any  t ime dur ing the year  to  cash  i t  

 25 out  ra ther  than actua l l y  use  i t  for  pa id  s ick  t i me.   
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  1 Just  say,  "You know what ,  I 'm not  go ing to  be s i ck  

  2 a l l  year .   Jus t  g ive me the cash va lue of  that  

  3 because I 'm go ing on vacat ion at  the end o f  

  4 January. "

  5 MR. HAUER:  Yeah,  I  - -  I  understand  what  

  6 you ' re  say ing now,  and I  th ink that  cou ld  be 

  7 prob lemat ic .   The way we v iew earned pa id  s ick  t ime    

  8 is  there 's  rea l ly  two components  to  i t .   There 's  t ime 

  9 and money and you can ' t  - -  the Ac t  spec i f ies  you  can ' t  

 10 waive  your  r ights  under  the Act .   

 11 Therefo re,  you know,  i f  you ' re  jus t  gonna 

 12 take the money  assoc ia ted wi th  the t ime and lose  the 

 13 abi l i ty  to  use  that  t ime - -  

 14 MS. HIGUERA:   Right .

 15 MR. HAUER:  - -  I  th ink tha t  cou ld  be 

 16 problemat ic  in  the course of  an inves t igat ion.

 17 MS. HIGUERA:   Okay.   Okay,  so that ' s  

 18 helpfu l .   

 19 Th is  one,  I  - -  I  th ink we can k ind of  

 20 gather  the  answer  to ,  but  I  would  love to  hear  t he 

 21 Commiss ion 's  perspect ive.   You know,  because you  can 

 22 of fer  earned pa id  s ick  t ime in  very  smal l  increm ents  

 23 depending on what  your  pract ice i s ,  le t 's  say i t ' s  

 24 15-minute increments  and an employee ca l ls  in  to  use 

 25 the i r  pa id  s ick  t ime and on ly  has  less in  the i r  
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  1 bucke t  le f t  than the sh i f t .   

  2 Say i t ' s  an e igh t -hour  sh i f t  and they 

  3 only  have f i f teen minutes le f t  in  the i r  bucket .   I  

  4 assume the  pa id  s ick  t ime on ly  appl ies  to  the 

  5 f i f teen minutes and not  the remainder  seven hour s 

  6 and for ty- f ive  minu tes?   

  7 MR. HAUER:  Correct .   

  8 MS.  HIGUERA:   Okay.   Um - -  

  9 MR. HAUER:  Do you - -  do you have any  

 10 other  takes on  that  issue?  That ' s  my understand ing     

 11 as we l l .   

 12 MR. WELKER:  Yeah,  that 's  cor rect .

 13 MS. HIGUERA:   I  mean,  i t ' s  a  l i t t le  b i t  

 14 t r icky because I  th ink i f  the employee is  s ick ,    

 15 they ' re  go ing to  be  s ick  for  more  than f i f teen m inu tes.

 16 MR. HAUER:  Righ t .   The quest ion is   

 17 whether  that  - -  

 18 MS. HIGUERA:   Right .

 19 MR. HAUER:  - -  ent i re  per iod then becomes 

 20 protected?  

 21 MS. HIGUERA:   Right ,  r ight .

 22 MR. HAUER:  And then you have the - -  as  

 23 Ms.  B lommel  I 'm sure is  aware,  subsequent  l i t iga t ion 

 24 about  whether  or  no t  i t  was f i f teen minutes or  t he 

 25 remainder  o f  the day.   
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  1 Those are - -  those are quest ions that  

  2 wi l l  s t i l l  be out  there  - -  

  3 MS.  HIGUERA:   Sure.

  4 MR. HAUER:  - -  but  our  pos i t ion is  then  

  5 i t 's  the t ime that  is  used for  earned pa id  s ick  t ime  

  6 under  the Act  that  is  p rotec ted and not  the rema inder .

  7 MS.  HIGUERA:   Yeah,  fa i r .

  8 MS.  KINGSLEY:   Doesn ' t  tha t  then go  to  

  9 the o r ig ina l  quest ion o f  percentages of  hours?  I  

 10 mean,  I  th ink to  me tha t  i t  says that  you earn i t  

 11 as i t  - -  you get  i t  as  i t ' s  accrued.

 12 MR. HAUER:  Uh-huh.   

 13 MS. KINGSLEY:   I  was a l i t t le  surpr ised  

 14 that  you came back and sa id  you hadn ' t  dec ided b ecause 

 15 one o f  your  FAQs ta lks  in  te rms o f  a  twenty  hour s  and 

 16 two tens - -  

 17 MR. HAUER:  Righ t .   

 18 MS. KINGSLEY:   - -  every  year .   

 19 So I 've  assumed i t 's  incur red - -  i t ' s  

 20 accrued in  percentages.

 21 MR. HAUER:  Okay ,  a l l  r igh t .

 22 MS. KINGLSEY:  I  mean,  is  anybody e lse 

 23 di f fe rent?   

 24 MR. HAUER:  I 'd  l ike  to  ta lk  more - -  I ' d  

 25 l ike to  ta lk  to  you  more about  that  because I 'd  l ike    
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  1 to  make sure we' re  on the same page because I 'm not    

  2 sure I  understand,  but  le t 's  - -  le t 's  ta lk  a f te r  and  

  3 see i f  we can f ind a way to  get  you some guidanc e.

  4 DIRECTOR ASHLEY:   Ms.  Higuera,  do you have 

  5 anyth ing you wanted  to  - -  to  add to  your  top ic?

  6 MS.  HIGUERA:   Yes,  one more quest ion,  

  7 p lease.   

  8 I  d idn ' t  qu i te  unders tand i t  - -  a t  

  9 least  wel l  enough for  me to  have conf idence in  w i th  

 10 regard to  the on-ca l l  i ssue.   

 11 I f  you have an employee who's  on-ca l l  

 12 but  the on-ca l l  is  not  necessar i l y  a  set  sh i f t ,  l i ke  

 13 you may be  ca l led to  serve th is  e ight -hour  sh i f t ,  

 14 i t 's  ra ther  more l i ke emergency response- type 

 15 s i tua t ions ,  r ight .   

 16 So the - -  you ca l l  the employee and for  

 17 the f i rs t  t ime learn that  they are s ick  and can ' t  do 

 18 i t .   In  te rms of  a t t r ibut ing  pa id  s ick  t ime,  i t ' s  

 19 not  as i f  you have a b lock o f  e ight  hours  or  twe lve  

 20 hours .   I t ' s  jus t  how long would i t  take to  put  tha t  

 21 f i re  out  o r  how long would i t  take to  do someth i ng?   

 22 How does the  Commiss ion env is ion those 

 23 types  of  on-ca l l  s i tuat ions?   

 24 MR. HAUER:  Yeah,  and  th is  is  t r icky 

 25 because I  th ink on-ca l l  and the Act  don ' t  necess ar i ly  

VERBATIM REPORTING
602.254.0077 40



  1 j ibe - -  

  2 MS.  HIGUERA:   Sure.

  3 MR. HAUER:  - -  a l l  that  we l l .   

  4 So the way that  we v iew i t  is  i f  you have 

  5 scheduled t ime,  which th is  - -  what  we ' re  d iscuss ing    

  6 now is  not  qu i te .   Cer ta in ly ,  i t ' s  appl icab le .   I f  

  7 you ' re  ca l led to  ac tua l  work ,  i f  there 's  work to  be   

  8 done for  which  you would o therwise be  pa id ,  you  cou ld  

  9 use your  unpaid s ick  t ime fo r  tha t  t ime,  regard l ess  of  

 10 the length  of  t ime.   So  i t  doesn ' t  have to  be a  

 11 scheduled b lock   o f  t ime.   

 12 I f  you ' re  an  emergency responder  and i t  

 13 would  take  you  two hours to  go ou t  and put  out  t he f i re  

 14 and that 's  the  on ly  work you 'd  be  do ing - -  

 15 MS. HIGUERA:   Uh-huh.

 16 MR. HAUER:  - -  you could  use your  t ime for  

 17 that  as an  on-ca l l  employee.

 18 Does that  answer  your  ques t ion?  

 19 MS. HIGUERA:   I t  does .   Would that  be 

 20 up to  the employer  or  the employee to  dec ide how  

 21 long i t  would take to  - -  to  do - -  I  mean,  you kn ow,  

 22 I  don ' t  know how long a  f i re  las ts .   I  don ' t  kno w 

 23 how b ig  i t  is .   I t ' s  go ing to  be d i f ferent  every  

 24 t ime - -  

 25 MR. HAUER:  Yeah.
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  1 MS.  HIGUERA:   - -  w i th  a l l  that  

  2 s i tua t ion.   I  guess  as long as we have some sor t  o f  

  3 reasonable  est imate  of  what  we th ink that  t ime i s ,  

  4 that ' s  probably  go ing to  work?  

  5 MR. HAUER:  I  th ink for  now,  yes.   We 

  6 haven ' t  addressed that  forma l ly  e i ther  - -  

  7 MS.  HIGUERA:   Sure.

  8 MR. HAUER:  - -  but  i t ' s  another  good 

  9 quest ion and someth ing we' l l  cer ta in ly  take in to  

 10 cons iderat ion.

 11 MS. HIGUERA:   A l l  r ight .   Apprec ia te  i t ,  

 12 thank  you.  

 13 DIRECTOR ASHLEY:   Once aga in,  that  was our  

 14 last  speaker  s l ip .   Thank you very  much.   We rea l ly  

 15 apprec ia te  everyone 's  a t tendance and par t i c ipat i on th is  

 16 morn ing;  and,  as I  ment ioned,  our  Labor  Div is ion  s tands 

 17 ready  to  he lp  you personal ly  one-on-one wi th  any  

 18 deta i led addi t iona l  quest ions you  have.   We' re  h ere  to  

 19 work through th is  w i th  you to  add  c la r i ty  to  the  

 20 process.   

 21 And th is  conc ludes the ora l  proceed ing 

 22 concern ing  the  Not ice o f  Supplementa l  Proposed 

 23 Rulemaking  Regard ing Amendment  o f  T i t le  20 ,  Chap ter  5 ,  

 24 Ar t ic le  12 ,  spec i f i ca l l y  R20-5-1201,  1202,  1205,  1206,  

 25 1208,  1209,  1210,  1211,  1213 and 1218.   
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  1 As  a reminder ,  a l though the ora l   

  2 proceeding  has  conc luded,  wr i t ten  comments  wi l l  be 

  3 accepted unt i l  5 :00  p.m.  today at  which t ime the     

  4 record wi l l  c lose.   

  5 Thank you very  much.  

  6

  7

  8 (Whereupon the p roceedings  were conc luded 

  9 at  9 :42 a.m.)

 10
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